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Ronani a

Ingrid Baciu, Vera O npeanu, and Mna N coara

onosexual ity a crine. (onsensual sane-sex rel ations

tween adults, even if they take place in private, are
illegal. A 1994 decision of the Gonstitutional Gurt overrul ed
some of these legal restrictions, but naintained a discrin-
natory age of consent for sane-sex sexual relations as com
pared to heterosexual sex. The Parlianent has been revi ew
ing the lawfor the past two years, but, as of April 1995 no
final decision has been nade. Mreover, sone of the | egal
formul ations under consideration before the Parlianment
hardly represent a step forward fromthe current statute.
The crimnal i zati on of sane-sex relations has hanpered the
devel opnent of a | eshian community, much |ess the devel -
opnent of any | eshi an advocacy groups.

Leshi ans experience the sane di sadvantages as all
wonen in Ronanian society, and in addition, they are sub-
ject to the stigna that the general public attaches to hono-
sexud i ty.

RE:ani ais one of the few European states that nakes
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LEGAL RESTRI CTI ONS

Sane-sex relations are crinmnal i zed in Ronani a under Ati -
cle 200 of the Penal QGode, which specifies that:

Sane-sex rel ations shal | be punished by prison from
one to five years.

If the deed provided under Para. 1 is perpetrated upon
a mnor or upon an individual unable to protect
himherself or to express his/her will, or by neans
of force, the punishnent shall be prison fromtwo to
seven years.

If the deed provided in Para. 2 results in serious phys-
ical danage for the victim the puni shrent shall be
three to ten years in prison; if the deed results in the
death or suicide of the victim the puni shnent shall be
prison fromseven to fifteen years.

Enticing or luring of a person into the perpetration of
the deed provi ded under Para. 1 shall be punished by
prison fromone to five years.*

This crimnalization violates the provisions of the 1991
Qnstitution, which, under Aticle 26, enshrines “the right to
intinate, private, and famly life” and the binding interna-
tional hunan rights docunents ratified by Romania. ® Fur-
ther, the criminal code provides for a higher age of consent
(Romani an citizens reach legal adulthood at 18) for sane-
sex relations than for heterosexual sex, for which the age of
consent is 14.°

Article 200 of the Penal Code is known to have been
enforced in a nunber of cases. Indeed, as of Novenber
1994, the listings of detai nees convicted under Aticle 200
provi ded by the Romanian Mnistry of Justice showed 56
prisoners, all nmale, serving sentences under the various
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paragraphs of Article 200.

This provision of the Penal Code dates back to 1968,
when the version currently in force was adopted. Fol | ow ng
the 1989 Revol ution, which led to the demse of the com
muni st regi ne, there have been several attenpts to review
the whol e Romani an penal system However, only during the
past two years has the Parlianent taken up the issue in a
nore systemati c way.

Article 200 of the Penal Gode has a conplicated proce-
dural history. The first attenpt to revise the current version
of Aticle 200 dates back to early 1993 when, on the initia-
tive of a Romanian human rights group, the Ronmani an
Hel sinki Commttee, a deputy forwarded a proposal to
anend Article 200 so as to elimnate Paragraph 1 alto-
gether. The proposal was shelved at the level of the Cham
ber of Deputies, but the debate was revived upon Fonani @ s
accession to the Gouncil of Europe. One of the recommen-
dations nade by the Parlianentary Assenbly at that tine
was that “Fonania wll shortly change its legislation in such
away that.Aticle 200 of the Penal Code will no | onger
consider as a crimnal offense honosexual acts in private
bet ween consenting adults.”*

Thus, in autumm 1993, the Ronani an governnent for -
war ded the Senate a package reformof the Penal Gode and
Penal Procedure Gode. Wiile increasing the penalties pro-
vided under Paragraphs 2-3 of the current formulation of
the Penal Gode, the bill proposed to anend the wording of
the first paragraph, so as to crimnalize sane sex relations
“resulting in a public scandal.” This formul ation coinci des
wth the one included in the 1938 Penal (ode, but woul d by
no neans bring a real liberalization of sane-sex relations:
the vagueness of the notion of “public scandal” would al | ow
for abusive interpretation by |aw enforcenent agencies and
national courts. In early 1994, the pl enumof the Senate
deci ded upon anot her naj or point of concern for hunan
rights activists in Romania, adopting the foll ow ng wording
for the last paragraph of Aticle 200:
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“Enticing or seducing a person wth a viewto perpe-
trate the deeds provided in the above paragraphs, as
wel | as propaganda, association, or any acts of prose-
Iytizing carried out to the sane effect shall be puni shed
by 1to 5 years in prison.”

This provision seriously jeopardized the rights to freedom
of expression and associ ation, enshrined both by the
Ronani an Gonstitution and by the international docunents
to which Fonania is a party. The bill was submtted to the
Chanber of Deputies, which has often shown itself to be
nore responsi ve to the human rights organi zations advocat -
ing the decrimnalization of sane-sex relations. However, in
Qtober 1994, the plenumof the chanber decided to nain-
tainthe formul ation contained in the Renal Gxde currently in
force, notw thstanding the reconmendati ons of the CGouncil
of Eirope, and disregarding an earlier decision of the Gnsti -
tutional Qourt (see below. Followng a letter-witing cam
paign initiated by Romanian and international hunan rights
groups, the chanber decided to reviewthe vote a week
later, naintaining the formulation of the |ast paragraph of
Article 200 and adopting a | ess vague and sonewhat nore
libera version for the first paragraph “Sane-sex relations, if
perpetrated in public or under conditions of a nature to dis-
turb public order, shall be punished by prison fromone to 5
years.” The debate is currently continuing over the exact
status and wording of the [aw

Recently, the constitutionaity of the |awwas chal | enged
by six nal e defendants prosecuted under the first two para-
graphs of Aticle 200. Wile the Qnstitutional Gourt rul ed
that the | aw prohibiting sane-sex relations anong adults is
unconstitutional, the wording of the decision was such that
the Gourt would accept any of the versions of the |aw cur -
rently being circulated. The provisions relating to mnors and
sexual assault between sane-sex parties were uphel d by the
court. ®
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NEGATI VE PUBLI C ATTI TUDES TOWARDS LESBI ANS

Prevailing attitudes in Ronani an soci ety toward | eshi ans
and gay nen are, in general, negative. However, the public
and parlianentary debate around Article 200 in Ronani a
seens to have focused al nost entirely upon gay nen, |eav-
ing out |eshians altogether. For instance, the above-nen-
tioned parlianentary debate has concentrated al nost excl u-
si vel y on “honosexual s,” ® even though the legislation in
question woul d affect both I eshians and gay nen.

This omssionis reflective of therdaiveinvisibility of les-
bians in Fonanian society;, wile anindividua lesbianis likely
to encounter condenmation and discrimnation, honosexual -
ity inthe abstract is nost often discussed in nal e terns.
Thisisinpat areflection of the relative positions of wonen
versus nen in Ronani an society. In a country where patriar-
chal values are at the core of the social structure and nen
are seen as the sol e deci si on-nakers, honosexual ity anong
nen is nore of an issue precisely because it threatens the
gendered organi zation of priorities. Vénen are much | ess
represented than nen in decision-naking structures,
donmestic violence is wdely accepted as a fact of life, and
wonen' s private lives are supposed to be entirely dedicated
to fanly issues. Indeed, apart froma feweducationa pieces
i ncl uded anong the sex education features of Romani an
publ i cations, |eshianismhas been visible onl'y in pornographi c
nagazi nes, displayed for the pleasure of a nal e viewer.

Prior to the 1989 Revol ution, sex education was nonexis-
tent in Romania. The silence surroundi ng homosexual ity
wthin Ronani an society nade it difficult for girls to consider
any alternatives to heterosexual ity. |1.B, aleshian activist
and journal i smstudent, says: “A the tine, | did not even
know that words such as ‘I eshianism or ‘honosexuality’
existed. In a closed society |ike pre-1989 Ronania, the issue
was nore than a taboo: it sinply did not exist. But | had
been attracted to wonen froma very early age and was
wondering as to what was happening to ne. | was | ucky
enough to get a hold on the black market of a nagazine
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featuring two wonen naking love. | realized then that this
vas what | vanted, but | knewit was hard to get it in a soci -
ety where you have to pay wth your freedomfor being
attracted to soneone of the sane sex as you.”’

The few opinion polI's focusing on sexual orientation and
the response of the popul ation to honosexual ity show equal
degrees of intolerance towards |eshians and gay nen. A
March 1995 pol | shows that as many as 53%of the inter-
viewed subjects believe that |eshians should not be
accepted into society, whereas only 30%are willing to
accept themwith no reservations. An additional 10%woul d
accept themw th sonme reservations, while 7%expressed no
opi nion. Youth and nore educated peopl e seemto be nost
tderant of |eshians, gererally.®

Religious beliefs play an inportant role in determning the
attitude of the ngjority towards gay and | eshi an i ssues
(according to the 1992 census, 99.3%of the popul ation
decl ared thensel ves religious) and are increasingly used to
justify conservative palitical decisions onthe issue. My of
the parlianmentary factions have used the fact that the
najority of their constituents are religious as a rational e to
oppose the decrimnalization of sane-sex relations. Like-
W se, nany religious denoninations, and particularly the
Ronani an Gristian Qthodox Church, have been very vocal
in opposing the |iberalization of sane-sex relations. A
national Christian Qrthodox students’ organi zation, sup-
ported by the church and by other student groups, even
started a canpai gn in the sunmer of 1994 to coll ect signa-
tures in order to push for a popular legislative initiative to
crimnal i ze sane-sex relations, in case the Parlianent woul d
have deci ded ot herw se.

However, the nedia are finding stories about honosexu-
ality increasingly narketable. Snce 1993, a nunber of tele-
vision and radi o shows deal ing with honosexual ity have
been produced. The witten press is a so picking up on the
subj ect, publishing nore and nore sensational stories. Such
features show little serious understanding of the issue.
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Gten, by presenting | eshians as sensational “others,” they
perpet uate the negative stereotypes that the public seens
to have already fornmed. The shock val ue of the subject
seens to outweigh journalistic ethics: leshian activist 1.B
was “outed” as a leshian during a show on Ronanian public
television in Novenber 1993, even though she had agreed
to participate only under the conditions that her face woul d
not be shown and her nanme woul d not be disclosed. The
producer of the show used sensational tactics and disre-
garded his agreenent to maintain |.B's anonymty. As a
result, her relations to famly and friends have deteriorated,
and she has been recogni zed and harassed on the street
nunerous tines.

MP., aleshian, a nother of tw, a victimof donestic vio-
lence, and a forner sex worker, was arrested under the pre-
1989 regine for revealing her sexual orientation and refus-
ing to accept propositions nade to her by a local political

None of the approxinately 40 wonen's
groups in Ronmani a has shown any inter -

est in lesh an issues.

| eader. She was taken into police custody to be charged
under Article 200, but through her fanily' s connections
nanaged to get the charge reduced to “illegal abortion.”
She was rel eased three nonths |ater, never having been
brought before the court. She took a job as an account ant
after 1989, only to find herself fired for bei ng out spoken
about her sexuality and refusing to yield to the sexual
advances of a mal e col |l eague. She has repeated y been
offered noney to have sex wth her girlfriend in front of
men. °
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Lhder such ci rcunstances, revealing one’s sexual orienta-
tion to friends, fanmly, and co-workers can be extrenely dif -
ficut. @ the nine leshians interviewed by the authors only
one, CD (a high school student), seens to have benefited
froma nore tolerant famly environnent. Her famly accepts
her | eshianismand has not tried to stop her fromliving wth
her grifriend *°

ADVOCACY AND THE DEVELOPI NG
LESBI AN COMMUNI TY

The battle for the decrimnalization of sane-sex relations
has so far been | ed by i ndependent hunan rights groups,
such as the Ronanian Hel sinki Cormttee (through its |eg-
i slative advocacy and minorities projects) or the Indepen-
dent Ronmani an Society for Human R ghts. The Ronanian
Hel sinki Gonmittee has been | obbying the Parliament on the
issue for the past two years and has initiated a series of |et -
ter-witing canpai gns for the Parlianent and the Constitu-
tional Qourt. International organizations, such as Amesty
International, Human R ghts Wtch/ Helsinki, the Interna-
tional Himan R ghts Law Goup, the International Gy and
Lesbi an Human R ghts Comm ssion, and the International
Leshi an and Gay Associ ation, have been actively invol ved in
such canpai gns.

In 1993, the Independent Romani an Society for Hunan
R ghts devel oped a programfor sexual minorities, the only
one of its kind among public interest groups. However,
despite efforts to promote | eshian issues, the project was
not successful in bringing together and organizing | eshi ans.
“M experience has been that |eshians are not visible or
active, possibly due to fear. Gay nen are nore united and
have proven to be able to stand up for their rights better
than | esbhians so far. During ny stay in the Ronani an | nde-
pendent Society for Hinan Rghts | have managed to bring
together only a few wonmen: sone were feninists, others
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sinply got invol ved because they had a |ot of spare tine on
their hands. None of themwere |eshians, however, and,
despite the fact that we publicized our activity throughout
the country, no | eshians contacted our project,” says |I.B **

No other organi zations are known to have addressed | es-
bi an i ssues. None of the approxinately 40 wonen’ s groups
in FRonania has shown any interest inthis area. A DS preven-
tion and education groups have focused prinarily on hetero-
sexual s; sone have worked covertly wth gay nen, but none
have sought to reach | eshians.

Starting in 1992, a few underground gay and | eshi an
groups, such as Total Relations and Goup 200, functioned,
each for a rather brief period of tine. An underground |es-
bian group was reported to exist in Hoiesti, acity 60 kil one-
ters north of Bucharest. The main reason that such groups
are forced to remai n underground is that the existence of
Article 200 nakes officia registration of any gay and | es-
bian group virtual ly inpossible. For instance, the |eader of
Goup 200 was requested to present approval s fromseveral
mnistries before registering the group in court. Several of
the mnistries refused to do so, based on the provisions of
Aticle 200 of the Penal Gode. Wthout an officia registra-
tion, these groups cannot open bank accounts, hol d assets,
o rent an office. Aticle 200 thus results in serious infringe-
nents on free speech and associ ation. Despite these obsta-
cles, as of this witing several gay and | eshian groups, such
as the Bucharest Acceptance Goup and the Conmi ssion for
the Rghts of Sexual Mnorities, are trying to get organized
and registered i n Bucharest.

The | esbian cultural scene has been no nore |ively than
the organi zati onal history presented above. The only gay
and | eshi an publication known is Gay '45, edited by the
director of the sexual mnorities project of the Romani an
I ndependent Soci ety for Hinan R ghts. However, apparently
due to lack of financia resources and difficulties relating to
distribution (fewnewsstands agreed to carry the nagazi ne),
only two issues have been published so far, bothin 1993. A

o



| GLHRC Book Rommnia 7/23/03 10:43 éﬁ Page 164

164 UNSPOKEN RULES

gay and | eshian festival wth international participation was
prevented fromtaki ng place by the Ronanian authorities in
the sunmer of 1994; police troops surrounded the buil ding
and prevented organi zers, perforners, and the public from
entering. No safe neeting places for |eshians are known. A
fewregular bars are known to be nore popul ar anong | es-
bians than others, but the vast najority of custoners in
such places are heterosexual . The absence of a space for
debat e and consci ousness rai sing anong | eshians is one of
the naj or inpedinents to devel oping a strong | esbian com
nuni ty.

NOTES

The aut hors acknow edge the support of the Ronani an Hel si nki
Gmmttee in drafting this report.

1 Al quotations fromRonani an statutes and court decisions fol | ow
unofficial translations, wth the exception of the Ronanian
Gonstitution.

2 According to At. 11 and 20 of the 1991 Qonstitution, interna-
tional hunan rights docunents ratified by Ronania are integral
part of the donestic |awand prevail over conflicting national
| egislation. These include the Universal Declaration of Hiunan
Rghts, the Internationa Gvenant on Gvil and Rolitica Rghts,
and the Buropean Gonvention for the Protection of Fundanental
R ghts and Freedons.

3 See Art. 197 and 198 of the Romani an Penal Code. The age of
consent for wonen to engage in heterosexual sex is 14 ;
Rormani an | aw does not specify an age of consent for nen to
engage i n heterosexual sex.

4 “Qn the Application by Romania for Menbership of the Gouncil
of Europe,” . No. 176, Eur. Parl. Ass., 44th Sess. para. 7,
1993.

5 The Constitutional Court decision, no. 81/July 15, 1994,
reads: “1. [The Constitutional Court of Romania] partially
admits the exception of unconstitutionality relating to At. 200
para. 1 of the Penal Qxde, invoked by BON, BQ, BL, SI.C,
HF.P., and NGC by neans of files no. 5298/1993,
5711/1993, and 5943/1993 with the Sbhiu Gourt, and notes
that the provisions of this paragraph are unconstitutional to the
extent to which they apply to sane-sex rel ations between
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