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the world today. Qurrently, South Africais the only
country to have a constitution that explicitly affords
| eshi ans protection agai nst di scrimnation.

The Gonstitution of the Republic of South Africa *wvhichis
interimin nature, includes ajusticiade Charter of Fundanen-
tal Rghts, which expressly prohibits direct or indirect dis-
crimnation on the basis of sexua orientation. The pertinent
provision in the Charter of Fundanental R ghts, Section 8,
guarantees equal ity before the law and equal protection of
the law It al so protects persons agai nst discrinmnation on
“one or nore of the followng grounds: race, gender, ethnic
o socid oign cdo, sexud orientation, age disadlity, rei -
gion, conscience, belief, culture or language.”? Despite this
provision, leshians are still largely invisible in South Arican
soci ety and face discrimnation and oppression in their
everyday |ives.

Thelegal position of leshians in South Aricais uniquein
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LESBI ANS AND THE LAW

There are two serious weaknesses in the legal protection
currently enjoyed by South Arican leshians. The first is that
the constitution is of recent vintage and | aws and practices
that discrimnate against |eshians renain valid until chal -
I enged and defeated in court, or until the governnent abol -
i shes the provisions at issue. No such litigation has occurred
to date; however, the South African Departnent of Justice
iscurently exanmning sone of the relevant |egislation

The second weakness in this legal protectionis that the
country is currently rewiting the constitution, which had
been designed to be an interimone until a denocratically
representative body could be elected to wite a final text.
The process of drafting the pernanent constitution has just
begun. Anong other things, it invol ves the taking of subms-
sions on all aspects of the constitution fromall those who
are interested. This includes politica parties, institutions,
organi zations, and individuals. The Gonstitutional Assenbly
is naking a special effort to involve even those peopl e vho
by virtue of their poor education or other factors are gener -
ally excluded fromsuch debat es.

The | eshian conmunity in South Africais specifically seek-
ing to influence the constitution-naking process so that it
can retain the explicit protection against discrinination on
the basis of sexual orientationin the equality clause of the
constitution. Inthis effort South Arican leshians are repre-
sented by a new national body, The National Goalition for
Gy and Leshian Equality (NOAE), as well as regiona coali -
tions in four of the nine provinces in the country. The NO&E
was nmandated by its 52 constituent organizations to
appoi nt a | obbyi st whose specific task it is to |obby influen-
tia individual s and organi zations both inside and outside of
Parlianment. The regional coalitions are al so expected to
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[obby in their respective regions. It is the amof the NJGE
to have a coordinated national strategy to ensure the reten-
tion of the sexual orientation clause.

The second aimof the NOQE is to have ol d discrimna-
tory legislation renoved fromthe statute books. There are
fewlaws predating the constitution that influence the |ives
of leshians directly. Athough nal e sane-sex conduct was
regarded as a crininal of fense®, the sane sanctions did not
apply to leshians. The reason for this probably lies in South
Arica's British colonia past and the Mctorian notion that
vonen sinply did not “do such things.” Despite this historic
omission, there are sone |aws that discrimnate against |es-
bians specificaly. 1n 1988, it becane a criminal offense for a
vonan to engage in sexual acts wth a girl under the age of
19° vihil e the heterosexual age of consent is 16. This partic-
ular piece of legislation contradicts the provisions of the
new constitution and is one of the issues currently being
examned by nenbers of the Departnent of Justice.

Leshi ans face additional discrimnation in the context of
donor insemnation. Under the terns of the Hiunan Ti ssue
Act of 1983, only wonen who are narried nay benefit from
this procedure. ® Qurrently, there is lobbying by the Lesbian
Health Goup to change the Act to renove this restriction
so that it nolonger discrinmnates against all single wonen
and agai nst | eshi ans—+egardl ess of whether or not they are
inlong-termpartnerships. Additionally, attention was drawn
to the matter in a conference on Reproductive Health in
June 1994.

Fnally, we nust point out that although the protection
offered to leshians in terns of the newconstitutionis all-
enconpassing, it is not perfect. Uhfortunately, the Charter
of Fundanental R ghts is only binding on organs of the
state. Thisis aserious gapinthe law It neans that institu-
tions, organizations, and businesses that are not organs of
the state nay discrininate agai nst |eshians and there is no
explicit legal protection against such “private” discrinna-
tion. The sane applies toindividua s acting in their private
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capacity. Various organizations are naki ng submssions to
the Constitutional Assenbly to extend the application of
fundanental rights enshrined in the constitution to al insti-
tutions, organizations, businesses, and individual s.

PARENTI NG

Nat ural and Adoptive

Wiat ever the nethod of conception, by South African
law achildborntoasingewnanisillegitinate. Fortu-
nately, wth only a few narrow exceptions (which affect
paternity and not naternity rights), the legal position of
legitinate and illegitinate children is nowthe sane.

The Child Adoption Act® governs adoption. This Act con-
tains no explicit prohibition against |eshian adoption. In fact,
it could be argued that Section 17 of the Act, which refers
to an “unnarried person’ as one of the categories of per-
sons who can adopt a child, includes |eshians. Wnhfortunately,
al though the l'aw does not forbid I eshians to adopt, |eshians
often do not attenpt it because of the perceived discrim -
natory attitudes and practices of state departnents respon-
sible for adoption. My |eshians have pretended to be het -
erosexual to adopt and have suffered considerable
enotional stress as aresult.

(e | eshi an—a white Cape Town resi dent who adopted a
B ack chi| d-has described the precarious enotional and
legal position in which the adoption placed her, her partner
of 13 years, and their daughter, Jessy:

For the three years in which we have rai sed and | oved
Jessy, we have lived in fear of having the adoption
reversed shoul d our sexual orientation be di scovered.
This is an inhunan state of affairs. W& are hoping that
the final constitutionwll protect us and our child.

Because | had to adopt as a single parent, Kerry has no

legal protection. Legally and enotionally sheisina
w | derness. She has | oved, supported and cared for our
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child frombirth, yet has no legal hold over her what -
soever. The laws shoul d be anended to take cogni zance
of the existence of aternative fanlies such as ours.

Sociadly al three of us are in a w|derness-soci ety has
nanaged to ignore and ostraci ze | eshians and gays, and
where does this |eave a mnority-wthin-a-mnority,
such as a |l eshian famly? | would like to see social
educat i on progranmes whi ch recogni se and help to
legitinmze al forns of alternative famlies.”’

Beyond the anbit of the lawand the courts, parenting by
leshians is a controversial issue in South Airica. It causes
consi derabl e di squi et anong nany heterosexual s, and | es-
bi an not hers often have to contend with famly nenbers
who threaten to have their children taken away unl ess they
change their “lifestyle.”® Such fanmly nenbers tend to sub-
scribe to all the nyths concerning the unfitness of |eshians
and gay nen as parents. These views are beyond | egislation
of any kind.

Cust ody

Hstoricaly in South Arica, it has been a nost inpossibl e
for openly leshian nothers to retain custody of their chil -
dren after divorce. Mbst end up wth only access rights to
their children. This obviously causes great hardship. The
position of |eshian nothers who divorce is aggravated by
the distinction in South African | aw between guardi anshi p
(legal control) and custody (actual caregiving). Even where
vonen are granted custody of their children on divorce, the
notoriously conservative courts usual ly grant guardi anship
totheir fathers.

HEALTH CARE

Psychol ogi cal Health
Sone | eshi ans experience little or no difficulty in comng

o



| GLHRC Book South Africa 7/23/03 1@$§8 AM Page 186

186 UNSPOKEN RULES

toterns wth their sexuality. Wfortunately, this is not
alvays the case, and nany others experience internal doubt,
anxi ety, and trauna. The psychol ogi cal aspect of the posi -
tion of lesbians in South Aricais a cause for concern. It is
precisely in this respect that nany |eshians are vul nerabl e.
Because | eshians are an oppressed mnority, sone tend to
be very susceptible to loneliness and isolation, confusion,
and shane. This is particularly so in the case of “closeted’
| eshi ans who have to be constantly vigilant in case their
friends, famly, or co-workers discover their secret.

Miny | eshians are financially unabl e to seek psychal ogi cal
counsel i ng. Verki ng-cl ass | eshians in general and nany B ack
| eshians are al so not likely to seek counseling as it is not
regarded as culturally appropriate to discuss problens wth
psychol ogi sts, psychiatrists, or counsel ors. Added to this
there is fear of being exposed as a | eshian and consequent|y
seen as abnornal . Fromdi scussions wth | eshians it energed
that sone have very |ow sel f-esteemand generally feel iso-
lated in the coomunities in which they live. This results in
| eshi ans soci al i zi ng anong t hensel ves and of ten i nvol ves
consumng large quantities of al cohol.® There are no safe
spaces for working-class lesbians to go. A a recent retreat
for B ack working-class | eshians organi zed by the Associ a-
tion for Bsexuals, Gys and Leshians (ABGALE), B ack les-
bians intheir forties coomented that it was the first tinein
their lives that they had spent tine not only socializing wth
other leshians but talking about what it neans to be a les-
bi an and a wonan. *°* And for those who do seek hel p the
probl emis not necessarily over. Util fairly recently, severd
psychol ogy faculties at universities regarded honosexual ity
as anamornality. It cantherefore be difficult for leshians to
find good nental health care even when they knowit is an
option.

However, the picture is not al negative. As Juia Nca of
The Qganization for Leshian and Gay Action (QLGY points
out, “The courage and sel f-awareness required to cone out
nay nake the |esbian individual a nore confident and nore
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aware person.” She adds that “.influenced by their own
experiences of oppression [leshians] are in the vanguard of
novenents for progressive societal change in nunbers far
outwei ghing their proportion in the population. ” There are
nany |eshians in South Africa who fit these descriptions.

Physi cal Health

Interns of their physical health needs, |eshians often find
thenselves in a difficult situation. Health workers usually
use heterosexual ity as their point of departure intheir think-
ingandintheir face-to-face interaction wth clients. Mny
| esbians renain “closeted” when they consult heal th work-
ers. This can be detrinental totheir health, especidly if they
do not reveal pertinent facts. Those who do “cone out”
nay have to face negative attitudes fromhea th workers. In
addition, nany |eshians do not have the sane nedical aid
benefits as narried heterosexual s because their partner -
ships are not recogni zed.

There are, however, signs of change. A a National Health
Policy onference in Decenber 1994, a proposal concerni ng
| eshian heal th issues was drafted by a group of about 70
wonen, nost of whomwere not |eshian. The proposal cov-
ers the above problens and others that are not uniquely
South African, such as the reported high incidence of cervi-
cal cancer anong | eshians. It al so nakes strong reconmen-
dations regarding the training of health workers, especially
regarding the adoption of positive attitudes toward hono-
sexuality. This policy docunent has been subnitted to the
Departnent of Health, which is currently drafting a new
health pdicy for the nation.

LESBI ANS | N SOCI ETY

In addition to the honophobia that |eshians face in nany
parts of the world, several aspects of South African |ife have
particular inpact on the lives of South African | eshians.
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These are:

» The cormonly hel d belief that |eshians are sta-
bane—.e., have both nal e and fenal e sexual
or gans.

o The belief held by sone peopl e that honosexual -
ity is un-Arican, that it is a Eiuropean phenone-
non or an inport of European society.

o Lack of nobility, which keeps leshians in rural
areas or snall towns, and working-class leshians in
urban centers fromaccessing the support sys-
tens that do exist.

* Pressure to narry, especially in nore traditional
comuni ties such as the Misli mcomunity.

o Peer pressure, particularly on young | eshians, to
prove their “nornality” by having sex wth nen.

» Physical harassnent. Leshians in the townships
are scared to cone out because there are gangs
that go out in groups and rape wonen. (he gang
inparticular, the Jackrdlers, targets leshians. In
the words of one young | esbian, “..and when
they catch one [a lesbian] they say ‘V&' ||l put you
rigt.’”*

o Invisibility. The leshian literawe thet is avalddeis
predomnatel y western, white, concerned wth
niddl e-cl ass issues, and urban. There is no indige-
nous leshian literature avail adl e.

o Internal divisions. The | eshian coomunity is char -
acterized by the sane divisions of race and class
that characterize South African society as a
whol e. **

In addition, Tanya Chan-Sam of the Leshian Forum
recently highlighted the fol |l ow ng societal pressures that
affect Back | eshians specifically:

» Bars, clubs, and organi zations are usually found in

white areas and are frequented predomnantly by
whi te | eshi ans.
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o Miny Back gay nen resist sharing skills wth |es-
bi ars.

o Many Bl ack | eshians are forced through economc
necessity to live wth their parents. As a result

The early 1990s saw a dranatic
increase in B ack | eshi an and gay

activism

they have little privacy to explore their sexual
idertity.

o There are fewstrong B ack fenal e role nodels in
the history books, let al one | eshian ones. **

These beliefs and restraints can have a profound and
destructive inpact on the lives of |eshians. Aparticularly
acute testanent to this reality is provided by one wonan
who describes her life after “coming out” to her famly and
conmuni ty:

Lots of attenpts have been nade to rape and assault ne
because of ny sexual orientation. Insults have becone
the normof the day. Even when | was going to prai se
ny Qd for giving ne |ife, churchgoers nade insulting
remarks. M fanmily could not deal with the renarks
they had to put up with because of the “dirty child”

they keep.

Being silent about this, especially to the public pro-
tectors, has nade it even worse. Many cul prits have
gotten away wth crines, and nany wonen have suf -
fered and died as a result of them | do not want to be
added to those nunbers.

I would not like to see a situation where tonorrow
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vhen | go looking for a job wth the appropriate quali -
fications, | amdenied the job because | ama “dyke.” |
want to go out and enjoy ny youth wthout fearing
bei ng raped, assaulted and insulted. | want to be proud
of who | amand for ny fanily to be proud to tal k about
nme wthout fearing that the issue of ny |eshiani sm
wll come up. **

LESBI AN ACTI VI SM

Leshi an activismin South Africa dates back to the early
1970s. Influenced by femnist activismand the gay |ibera-
tion novenent that enmerged in Europe and North America
inthat period, white |eshians becane invol ved in setting up
femnist organizations. “For nmany wonen these were the
first places they felt free to articulate feelings of attraction
to other wonen and to consider what the politica inplica-
tions of this mght be.”*®°

South Africa s first |eshbian organi zation, Leshians in Love
and Gonpromsing Stuations (LILACS), was forned in Cape
Town in 1983. LILACS was disbanded in 1985 but inits
wake fol l owed a nunber of new organi zations. Leshians and
Gays Against (ppression (LAG) was founded in 1987, and
later becane the Organisation for Lesbian and Gay Activists
(A®). AR was an affiliate of the anti-apartheid ULhited
Denmocratic Front (UDF) until 1991 when the UDF dis-
banded. CQLCGA changed its nane to the Qrganisation for
Leshian and Gay Action in 1991, and retained its acronym
It is now defunct.

Bl ack nen and wonen had been invol ved with LAGD from
the organization's founding. The early 1990s saw a dra-
natic increase in Back | eshian and gay activism which |l ed
to the formation of groups such as the Gay and Leshi an
Qganisation of the Wtwatersrand (GO) and the Associ a-
tion of Bsexuals, Gys and Leshi ans (AB GALE).

South Arican leshians are active wthin a broad range of
organi zations. There are political groups, social groups,
organi zations for sport and | eisure activities, counseling ser -
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vices, AD5related organizations, Curistian groups, Jew sh
groups, A coholics Anonynous groups, nedia groups, and
prof essi onal groups. Wile these groups contain both nen
and vonen, there are al so several organi zations specifically
for wonen: the Lesbian Forumin Johannesburg, Sunday’s
Wonen in Durban, and two groups in Cape Town-ABI -
GALE s Lesbhian and B sexual Vénen's Caucus and the Les-
bian Action Project (LAP). Aninportant point to nake in
relation to leshian activismis that while | eshian issues have
often remai ned invisible, nany |eshians have been at the
forefront of wonen's struggles in this country.

THE “L” WORD

In South African lawit is acivil offense to defane sone-
one. Being called a | eshian has been interpreted by the
South African courts to be defamat ory—unl ess, of course,
the wonan in questionis in fact aleshian. The termis con-
sidered to be an insult which dimnishes a woman's good
nang and reputation in the eyes of what the courts refer to
as “right thinking people.” In 1981, a worman fought and
won just such a case. **

It is debatabl e whether this judgnent would still forma
precedent in South African law given the fact that it is
inconsi stent with the new protection afforded to leshians in
the constitution. Neverthel ess, the existence of such judg-
nents can be taken as an indicator of the attitudes that still
prevail in South Arican society, and the work that wll need
to be done by | eshi ans whether they enjoy constitutional
protection or not.

The fight is nowon to retain the constitutiona prohibition
on discrinination based on sexual orientation. Aready one
political party, the African Cristian Denocratic Party, has
stated that it regards honosexual ity as contrary to “the will
of Qd and African culture” and has nade the abolition of
| esbian and gay rights the main thene of its constitutional
submssions. |f the sexual orientation clause can be retained
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in the face of such opposition, South Africa may indeed be
abl e to show other nations the way forward regarding | es-
bian and gay rights.
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