| GLHRC Book United States 7/23/03 %$f54 AM Page 209

Lhi ted

Shannon M nter

n the past three decades, leshians in the Lhited Sates

have gai ned recognition for their rights in a nunber of

areas. Neverthel ess, the hunan rights of |eshians continue
tobevidated on adaily besis.

HATE VI OLENCE AGAI NST LESBI ANS

Hat e vi ol ence agai nst | eshians i s pervasive throughout
the Lhited Sates. In recent years, nunerous studies have
docurented a dramatic increase in the nunber of reported
incidents of anti-leshian and anti-gay violence. In the five
mor US cities wth agencies that nonitor hate crines
agai nst |eshians and gay nen, reports of anti-gay and anti-
| eshi an incidents increased by 172% between 1988 and
1992. ' In @l orado, reports of anti-leshian and anti-gay vio-
l'ence tripled in Novenber and Decenber of 1992 after vot -
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ers approved a state ballot initiative prohibiting enact nent
of laws to protect |eshians and gay nen fromdiscrinina-
tin ? According to the US Departnent of Justice, |eshians
and gay nen “are probably the nost frequent victins” of
hate vidence inthe US ?

At least two studies have shown that |eshians and gay
nen of color are at greater risk for vioent attack because of
their sexual orientation. * Youth are also at greater risk. For
exanpl e, of the 500 |eshian, gay, and bi sexual youths who
used the services of the Hetrick-Mrtin Institute of New York
dty in 1988, 40%had experienced viol ent attacks.®

Thirty-five states have enacted hate crines statutes that
nandat e enhanced penal ties for and/or the collection of
official statistics on bias-notivated crines. iy 21 of these
statutes, however, include crines notivated by bias agai nst
| eshians and gay nen. Even in states with hate crine
statutes that include sexual orientation, police routinely
refuse to investigate or act on violent crines against |es-
bians and gay nen and are thensel ves the third nost com
non perpetrators of violence against |eshians and gay nen,
wvhi ch includes rape and sexual assault.® Smlarly, district
attorneys frequently refuse to prosecute viol ence agai nst
| eshians and gay nen as hate cringes, even when the perpe-
trators acknow edge a honophobi ¢ notivation, and courts
often view | eshians and gay nen as undeserving of protec-
tion. In 1989, [allas judge Jack Hanpton stated that “I put
prostitutes and queers at the sane |evel .and |’ d be hard-
put to give sonebody life for killing a prostitute.”’

Not surprisingly, nost |eshians and gay nen who are vic-
timzed by hate crines never report the assault, for fear of
bei ng di sregarded or victimzed further by the police or
crimnal justice system Arecent study found that 72%of
white | eshian and gay victins of assault and 82%of |eshian
and gay peopl e of color victinzed by assault did not report
such incidents. ® Al t hough conprehensi ve studi es have not
yet been done, |eshians appear to be particularly unlikely to
report hate crines. Because assaults on | eshians are usual |y
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based on gender as well as sexual orientation, reports by
I esbians are especial ly liable to be mnimzed or disnissed as
incidents of “routing” nale hostility toward wonen.

According to V@nen, Inc., a Glifornia organization serv-
ing battered wonen, donestic violence occurs in onein four
| eshi an rel ati onshi ps—+oughl y the sane percentage as in
het er osexual rel ationships. Houwever, few donestic viol ence
agenci es have created services for battered | eshians.

FAM LY RI GHTS

Child Qustody and Misitation

As agroup, lesbians and their children are systematically
deni ed the basic rights and protections guaranteed to ot her
Anerican fanilies. Athough the US Suprene Qourt has rec-
ogni zed that “the rights attached to parenthood are anong
the ‘besic civil rigts,’”? state courts routinely view | eshian
and gay parents as undeserving of the rights afforded to
other parents. As aresult, the estinated six to 14 mllion
children wth a leshian or gay parent '° have little protection
against judicial decisions that arbitrarily dissolve or disrupt
their famlies.

Sate courts general l'y discrininate against |eshians in
custody and visitation determnations. Amnority of states
consider a parent’s sexual orientation to have bearing on a
custody deternination only if there is sone evi dence of
harmto the child. Mst state courts, however, either deem
| eshian and gay parents per se unfit to raise children or deny
normal custody and visitation rights based on unfounded
bias and stereotypes about |eshian parents. ' In states wth
statutes that crimnalize private consensual sexual acts
between adults, sone courts subject |eshian and gay par -
ents to invasi ve questioning about their private sexual prac-
tices or deprive |eshian parents of custody or nornal visita-
tion on the supposition that they have viol ated the state
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sodony statute. In a highly publicized case in 1994, a Mr -
giniatria court renoved Sharon Bottons' two-year-ol d son
fromher custody based solely on the judge s belief that
Sharon Bottons' | eshianismwas “immoral” and “illegal.” In
April 1995 the Mrginia state suprene court upheld this rul -
ing ** BEvery year, hundreds of |eshian nothers across the
nation | ose custody of their children on sinilar grounds.

Adoption

Leshi ans confront nunerous |egal and administrative bar-
riers to adoption, both as single parents and as couples. In
Horida and New Hanpshire, |egislation absol utely prohibits
| eshi ans and gay nen from beconi ng adoptive parents.
BEven in the absence of a statutory prohibition, courts have
deni ed adoption petitions by |eshians and gay nen sol ely
because of the petitioner’s sexual orientation. ** Many state
and private adoption agencies engage in a nore subtle form
of discrimnation by refusing to initiate adoption proceed-
ings on behal f of a prospective | eshian or gay parent.**

Lesbhi an coupl es who wi sh to adopt a child as a coupl e
face even nore formdabl e obstacl es. Because the over -
whel ming maj ority of states prohibit joint adoptions by
unnarried coupl es, and because sane-gender coupl es can-
not narry, |eshian and gay coupl es are effectively barred
frombringing a joint adoption petition. To date, only Mssa-
chusetts has granted a joint adoption petition on behalf of a
I esbian couple. Fnally, many |eshian couples have forned
fanilies inwhich both partners raise and care for a child wo
isthe bidogica o adoptive child of one of the partners, but
vho has no lega relationship to the other parent. In a snall
but grow ng nunber of states, courts have al | oned the non-
legal or “second parent” to adopt the couple’s child wthout
termnating the parenta rights of the first parent. ** In nost
states, however, there are virtually no legal neans of pro-
tecting the relationship between the non-biol ogical or non-
adoptive parent and the child. If the legal parent dies or
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becones i ncapacitated, the child does not autonatically
renain Wth her or his other parent and nay be |eft wthout
alega parent. Brenif the legal parent has drafted a nomna-
tion of guardianship or conservatorship, it is uptothe dis-
cretion of the court whether the child will be alowed to stay
wth her or his nonlegally recognized parent. The children of
such coupl es are al so deprived of nunerous other |egal
rights and protections afforded by having two | egal parents,
such as the right to inherit property fromboth parents, and
to receive famly-rel ated benefits such as heal th i nsurance
and Social Security. '

Foster Parenting

Leshi ans al so face extrene discrimnation intheir efforts
to serve as foster parents. In New Hanpshire, a state
statute prohibits placenent of foster children in hones wth
| eshians or gay nen.*’ In 1994, the Nebraska Departnent of
Social Services al so adopted a formal policy prohibiting
pl acenent of childrenin leshian or gay foster hones. * Wiile
nost states do not have explicit policies regarding | eshian
and gay foster parents, states that discrimnate against |es-
bians and gay nen in custody and adoption proceedi ngs are
extrenely unlikely to certify leshians as foster parents. **

The pervasi ve discrinination against |esbhians and gay
nen in the foster systemhas a particul arly devastating
inpact on | eshian and gay youth in the child wel fare system
for whomfinding a supportive foster placenent is fre-
quently difficult or inpossible. The tragedy of denying |es-
bi ans and gay nmen the opportunity to provide supportive
foster hones for |esbian- and gay-identified youth was bru-
tally illustrated by the inmedi ate afternath of the Nebraska
policy described above. The day fol | ow ng the announce-
nent of Nebraska s policy prohibiting placenent of children
wth gay and leshian foster parents, EJ. Byington, a 17-
year-ol d openly gay foster child recently placed wth a gay
coupl e, comitted suicide after expressing fear that he
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woul d be renoved fromhis foster parents’ hone. *°

Access to Donor |nsemnation

Because nost state |aws governing donor insem nation
are designed to protect married wonen and their hushands,
| esbi ans who concei ve children through a known sperm
donor are vulnerable to paternity suits by donors. As a
result, access to anonynous or confidentia donor insem na-
tion services is the only way for nost |eshians to protect
the integrity of their chosen famlies against interference by
donors and courts. ** Qurrently, no state prohibits |eshians
fromusi ng i nsemnation services, although such |egislation
was proposed in Qegon in 1995, In practice, however, |es-
bi ans seeki ng i nsemnation services face significant discrim-
nation, including w despread denia of services by doctors,
spermbanks, and other health care providers, ?> and the
refusal of insurance conpanies to reinourse | eshian coupl es
for insennation and other fertility-rel ated expenses.

Donestic Partnership and Sane- Sex Marri age

Grrently, thereis nojurisdictioninthe US in wvhich les-
bian or gay couples can |l egalize their relationships through
narriage. The landnark case currently underway in Haaii,
however, may open the door to a state-by-state considera-
tion of whether the “different-sex” restriction on narital
choi ce anounts to unconstitutional sex discrimnation. ** f
Havwai i pernits sane-gender narriage in that state, nany
leshians and gay nen wll narry in Hwaii and returnto their
hone states expecting full legal recognition of their nar-
riages. Uah has already passed state |egislation refusing to
recogni ze sanme-gender narriages fromother states, and
opponents of sane-gender narriage are organizing to pass
simlar “gay exceptions” to equal narriage rights in other
states.

Asmal | nunber of cities and counties permt |eshian and
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gay couples to register as “donestic partners” and in sone
cases to becone eligible to receive sone of the benefits
afforded to legal spouses. Because of the inability to narry
and given the very limted scope of donestic partner bene-
fits, leshian couples and their children are still effectively
deni ed nunerous significant rights afforded to narried cou-
ples, including the right to inherit property, the right to
obtain fanily-rel ated enpl oynent benefits such as heal th
insurance and famly leave, the right to visit one's partner in
prison or inthe hospital, the right to tax exenptions, the
right to make nedical decisions on behal f of an incapaci -
tated partner, and the right to bring one's non-US citizen
spouse into the US on a pernanent basis. In a well known
case, for exanple, Karen Thonpson was forced to fight a
seven-year legal battle to gain guardianship of her partner,
Sharon Kowal ski, after Kowal ski was severely disabled in a
1983 car accident. ** A'though the Kowal ski case gar nered
national attention, |eshian and gay coupl es continue regu-
larly to confront simlar circunstances.

DI SCRI M NATI ON | N EMPLOYMENT

Enpl oyers in the Lhited Sates nust conply wth nuner-
ous state and federal statutes that prohibit discrimnationin
enpl oynent on the basis of race, sex, religion, nationa ori-
gin or disability. Inthe overvhel ming naj ority of jurisdic-
tions, however, sexual orientation is not a protected cate-
gory. Enployers in these jurisdictions are free to fire or
ot herw se discrininate agai nst | eshian and gay enpl oyees
solely onthe basis of their sexual orientation. In practice,
nor eover, discrimnation against |esbhians and gay nen is
extrenel y wdespread. As nany as two-thirds of gay corpo-
rate enpl oyees have w tnessed sone sort of hostility
toward gay people on the job. ** The inpact of this discrim-
nation falls hardest on leshians, and particularly on | eshians
of color, who are a so subject to discrimnation on the basis
of gender and race.
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Gins for leshians in the private enpl oynent sector have
been slow In 1993, the National Gay and Leshi an Task
Force sent surveys to the 1,000 |argest conpanies in the
country. 0 the 98 conpani es that returned the survey,
only five offer donestic partner benefits to sane-sex part -
ners. However, half of those conpanies do include sexual
orientation issues in diversity training nore than two-thirds
of fer sone type of support for people wth HV, and in Feb-
ruary 1992, Levi-Strauss & Co., with 23,000 workers,
becane the largest US enployer to offer health insurance
to partners of |eshians and gay nen.

Leshi ans have slightly greater protection fromdiscrimna-
tion in public enpl oynent than in the private arena, since
gover nnent enpl oyers nust conply wth civil service regu-
lations and wth state and federal constitutions that often
provi de sone protection against arbitrary ternmination or
other pendlties. Nonetheless, traditiona civil rights litigation

Leshi an youth confront systenatic iso-
latiaon, rgection hostility
and vi ol ence.

strategies in federal and state courts have not been very
successful in establishing protection agai nst discrinination.
The inpact of discrimnation in the public enpl oynent arena
is especially egregious in public education, where |eshian
teachers are extrengly vulnerable to the | oss of their jobs
on the basis of their sexua orientation.

In 1994, Congress failed to enact the Enpl oynment
Nondi scrimination Act, a proposed national |aw that woul d
have banned job discrinination on the basis of sexual orien-
tation. Prospects for enactnent of any such bill in the near
future are dim In addition, voters in nine states proposed
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statew de anti-gay ballot initiatives that woul d repeal all
existing anti-discrimnation protections for |eshians and gay
nen. Seven of these initiatives never reached the ballot, and
the remaining two were defeated, in Oegon and | daho.
QO gani zed anti-gay novenents throughout the country con-
tinue to confront state and local governnents wth sinmlar
attenpts to deny equal protection to |eshians and gay nen.

As the largest enployer inthe nation, the US nilitary's
policy of discrimnating agai nst |eshians and gay nen has
caused profound econonic and personal injury to thousands
of leshian service neners. It is a so a devastating syntol
of the US governnent’s refusal to afford | eshians and gay
nen equal treatnent under the law The officia palicy of the
US nilitary is that “honosexual ity is inconpatible wth nli -
tary service.” Despite the wdely publicized “Don’t Ask,
Don't Tell” conpromise enacted into lawfollowng a great
deal of nedia attention and political debate, *° leshian nili -
tary personnel remain routinely subject to harassnent and
di scharge. The Gode of Mlitary Justice still prohibits sange
gender sexual conduct, and | eshians continue to be court-
narshal | ed and di scharged for violating the code. Uhder the
new policy, |eshbians nay al so be discharged nerely for dis-
closing their sexual orientation to others, even to personal
friends or fanmly nenfers. *’

Both historically and under the newpolicy, the mlitary's
ban on | eshian and gay service nenbers has a dranatically
di sproportionate effect on | eshians. Between 1980 and
1990, wonen accounted for 6%of all personnel serving in
the arned forces and for 20%of all discharged for hono-
sexual ity. ?® The prinary expl anation for this disproportionate
inpact is the pervasive sexual harassnent faced by wonen
inadl leves of mlitary service. Rgard ess of their actua sex-
ual orientation, femal e service nenbers who reject sexual
overtures fromnal e soldiers are vul nerabl e to the accusa-
tion of |eshianismand to being singled out for investigation
and di schar ge.
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LESBI AN YOUTH

As a group, |eshian youth confront systenatic isolation,
rejection, hostility, and violence. Parents and other famly
nenbers frequently reject or abuse their |esbian and gay
children. Arecent study found that 46% of teenagers
reporting violent physical assault said that the assault was
related to their sexual orientation; of these, 61%reported
that the violence cane fromwthin their own famlies. *
National |y, studies showthat as many as 25%percent of
honel ess urban youth are | eshian, gay, bisexual, or trans-
gender runaways or “throwaways,” pushed out of their fam -
lies of origin because of parental honophobia. *° Leshi an
youth al so confront an extrenely high | evel of harassnent
and abuse in the school system both fromother students
and fromteachers and other school staff. A 1984 study by
the National Gay and Lesbian Task Force, for exanpl e, found
that 20%of |eshians reported being verbal Iy or physically
assaul ted in high school . ** No federal statute protects |es-
bian and gay youth agai nst discrimnation in public schod s;
only one state (Missachusetts) has such a statute.

Leshi an youth face profound discrimnation in the child
vel fare and juvenile justice systens, due to the nearly com
plete lack of social services and safe pl acenents (e.g., fos-
ter homes or group hones) and to open hostility and preju-
dice on the part of many attorneys, judges, probation
officers, and socia service providers. Leshian youth are a so
extrenely vul nerabl e to forced psychiatric confinenent by
parents, school officias, socia welfare personnel, and juve-
nile courts, many of whom perceive | eshian youth as “con-
fused” or “deviant” and in need of psychiatric treatnent.
Wthin the nental health system |eshian youth are fre-
quently labeled and “treated’ for their sexual orientation. In
particul ar, leshian youth are vul nerable to being label ed wth
so-cal | ed “gender identity disorder,” a psychiatric diagnosis
that pat hol ogi zes girls and young wonmen who “di spl ay
i ntense negative reactions to parental expectations or
attenpts to have themwear dresses or other feninine
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attire,” who “prefer boy s clothing and short hair,” who
“prefer boys as playnates, wth whomthey share an inter-
est in contact sports, rough-and-tuntle play, and traditional
boyhood ganes,” and who “show little interest in dolls or
any formof feninine dress up or role-play activity.”* Les-
bi an youth di agnosed w th this honophobi c and m sogyni st
“disorder” are frequently subjected to invasive behavior
nodi fication treatnents that attenpt to force themto con-
formto gender stereotypes and to adopt a heterosexual ori-
entation.

HEALTH CARE

The naj or probl emfacing | eshi ans seeking access to
health care is lack of infornation on the part of providers,
vhich in turn causes nany | eshians to avoid the health care
systemal t oget her. Honophobia is w despread; in a recent
national survey of physician attitudes towards |eshian and
gay patients conducted by the American Physicians for
Hinan R ghts, nine out of 10 physicians reported observing
anti-gay bias and nore than two-thirds knew of |eshian and
gay patients who had received poor care or were deni ed
care because of their sexual orientation. \Mile nearly all
agreed that a physician’s know edge of a patient’s sexual
orientation was inportant to ensure that specific nedical
needs were net, two-thirds believed that patients who
reveal ed their sexual orientation would receive inferior care
as aresult. Anally, cost and lack of health insurance are
naj or barriers to care; nore than one out of three | eshians
inalarge 50-state study reported having no health insur -
ance. **

Many | eshi ans avoi d seeking or cannot afford gynecol ogi -
cal care. Inalarge national study, 35-45%of |eshians
recei ved no gynecol ogi cal care, and in a 1988 study of |es-
bians’ relationships wth their health-care providers, 72%
recount ed negative experiences. * Doctors often presune
that leshians are not at risk for sexually transmitted dis-
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eases, and they often fail to provide routine screening.
Research is limted, but has shown that syphilis, herpes, and
chl anydi a can be passed between bet ween wonen. ** Most
research on HV transm ssion has negl ected to study
wonan- t o-wonan transm ssi on.

Lack of preventive care often fails toidentify treatable
condi tions, including hypertension, diabetes, substance
abuse, and early stage cancers. hdetected gynecol ogi cal
cancers in | eshians, which could be identified through rou-
tine screening, ultinately becone |ife threatening. Accord-
ing to the latest national study of |eshian health concerns,
one out of 20 |eshians over age 55 has never had a pap
snear, and one out of six has never given herself a breast
sel f-examnat i on.
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