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Canada

Oynt hi a Pet ersen

PROTECTI ON AGAI NST DI SCRI M NATI ON

Canadi an Charter of R ghts and Freedons

The Canadi an Charter of Rghts and Freedons is part of
the Ganadian Qonstitution. Subsection 15(1) of the Charter
provides as fol | ovs:

Bvery individua is equal before and under the | aw and
has the right to the equal protection and equal benefit of
the laww thout discrimnation and, in particular,
w thout discrimnation based on race, national or eth-
nic origin, colour, religion, sex, age or nental or
physical disability.

In 1989, the Suprene Qourt of CGanada ruled that the Iist
of prohibited grounds of discrimnationin Section 15(1) is
not exhaustive and that anal ogous grounds of discrinination
aeinplicitly pronibited by the Gharter. * Subsequently, |ower
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courts consistently ruled that “sexual orientation” is an and -
ogous ground of discrinination because | eshians and gay
nen constitute a discrete and insular mnority whose nem
bers have historically suffered socia and political disadvan-
tage. > The Suprene Court of Canada has yet to rule on
whet her sexual orientation constitutes an anal ogous ground
of discrimnation for the purposes of Section 15(1), but it
wll dosoinadecisiontha is aticipaedinthe near future. ®
Mbst legal scholars believe that the Suprene Gourt wll find
infavor of leshians and gay nen on this issue, thus confirm
ing that sexua orientation discrinnationis prohibited by the
Garter.

The Charter does not apply to private relations, but it is
neverthel ess a very useful tool because it can be used to
chal I enge the constitutional validity of legislation and of
governnent actions. The Charter has been used success-
fully to advance lesbian rights in Ginada. For exanple, it was
used by Mchelle Douglas to chal l enge the Canadian mli -
tary's anti-gay policy, as aresult, |eshians (and gay nen)
are nowentitled to equal participation and equal treatnent
inthe arned forces. ®

It shoul d be noted, however, that nany courts have inter-
preted the inplicit Charter prohibition against sexual orien-
tation discrimnation in a nanner that restricts the scope of
Section 15(1) and fails to prohibit discrimnation agai nst
sane- sex coupl es. ® The Suprene Court of Canada will
address this issue in an inmnently forthconing decision. ’

Human Rights Statutes

Bvery province and territory in Ganada has a human rights
lawthat prohibits discrimnation on the basis of enunerated
grounds such as religion, race, sex, and disability. The Gana-
dian federal governnent has a human rights |awthat sim -
larly prohibits discrimnation in areas of federal jurisdiction
(e.g. interprovincia transportation, telecomunications,
banki ng). These |aws prohibit discrimnation in enpl oynent
and education and in the provision of services. My of

o



| GLHRC Book Canada 7/23/03 9:59 AM:Fﬁage 37

CANADA 37

themprohibit sexual and racial harassnent, in addition to
various forns of discrinination, but none prohibits harass-
nent on the basis of sexual orientation. Mst provinces and
territories have recently anended their hunan rights laws to
include sexual orientationintheir respective lists of prohib-
ited grounds of discrinination, ® but Aberta, Prince Edward
I'sland, Newfoundl and, and the Northwest Territories have
refused to do so. The CGanadi an federal governnent has al so
failed to anend its law despite repeated promses to do so
over the past decade.

The failure to anend the federal hunman rights | aw has

Hinan rights laws that are neant to

protect |eshians are not a ways

nore synbol i ¢ than substantive wei ght, since the Oitario
Qourt of Appeal ruled in 1992 that the governnent’s failure
to prohibit sexual orientation discrinination in the Ginadian
Himan Rights Act (CHRA) violates the Charter equality
rights of |eshians and gay nen.°® Thus the Canadi an Human
R ghts Cormission was ordered by the court to treat the
CHRA as though sexual orientation were included anong the
prohibited grounds of discrimnation. Smlarly, in 1994, the
Aberta Gurt of Queen's Bench ruled that the Aberta Indi -
vidual’s Rghts Protection Act nust be read as though it
contains a prohibition against sexual orientation discrinina-
tion ® The latter decision is currently being appeal ed by the
A berta provincial governnent.

Despite w despread | egislative protection against sexual
orientation discrimnation, anti-Ieshian discrimnation and
harassnment remai ns preval ent in Canada and the human
rights laws that are neant to protect |esbians are not

o



| GLHRC Book Canada 7/23/03 9:59 AMﬁage 38

38 UNSPOKEN RULES

always effective. In particular, prohibitions agai nst sexual
orientation discrimnation have been narrowy interpreted to
deny protection to sanme-sex coupl es who suffer discrinna-
tion as aresult of afailure to recognize and respect their
rel ationships. '

RELATI ONSHI P RECOGNI T1 ON

Provincial and Federal Legislation

There are hundreds of federal and provincial |aws that
define the term*“spouse” in an excl usively heterosexual
nanner. Many of these laws confer econonic and social ben-
efits upon spouses. Lhnarried cohabiting heterosexual cou-
ples are included in nany, but not all, of these |aws. Sane-
sex couples are excluded fromall of these |aws. The
consequences of their exclusion are severe. For exanpl e,
| eshian partners are not entitled to succession rights in any
province in Ganada (i.e., they cannot inherit their partner’s
property if the partner dies intestate). Smlarly, |eshians
cannot sponsor their foreign-born partners for the purpose
of inmgration to Canada. **

Leshi ans and gay nmen have begun to chal | enge the con-
stitutional validity of heterosexist definitions of the term
“spouse.” nly one such case has been successful, and it
was a | over court decision that has subsequently been criti -
cized by a higher court.* The Suprene Qourt of Canada will
soon render a decision that will establish an inportant
precedent for same-sex spousal cases involving Charter
equal ity argunents. ** A gay nal e coupl e i s challenging the
constitutional validity of the Qd Age Security Act, which
confers a spousal all owance on the opposite-sex spouses of
elderly pensioners, provided that certain eligibility criteria
are net. The younger of the two gay nen qualified for the
spousal all onance, but for the fact that he was of the sane
sex as his partner. Wen he was denied the al |l onance, the
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couple initiated a lawsuit. Their case has been winding its
way through the Canadian court systemfor alnost a
decade. The decision of the Suprene Court of Canada is
anticipated in 1995. The Gourt w | address whether the
(harter prohibits discrinnation on the basis of sexual orien-
tation, whether the Act discrimnates on the basis of sexual
orientation, and whether such discrimnation (if it exists) is
justifiad e under the Garter. **

Enpl oynment Benefits

Wile very little progress has been nade at the |egislative
level, leshians and gay nen have acquired significant recog-
nition of their relationships in enpl oynent contexts. This
has | argely been due to the bargai ning efforts of |abor
uni ons. A though nany enpl oyers and insurers continue to
excl ude sanme-sex partners fromplans that extend enpl oy-
ment benefits to nmarried and unnarried heterosexual
spouses, nany enpl oyers have recently extended their ben-
efits plans to the sane-sex partners of their enpl oyees.
These incl ude sone nunicipal and provincial governnents,
sone universities, sone banks, and sone | arge corpora-
tions, in addition to smaller enployers. The enpl oynent
benefits that are extended to sane-sex partners include
such things as insurance for dental care and extended
heal th care. Enployers who wish to extend survivor pension
benefits to sane-sex spouses have encountered difficulty
because Canadi an | aw requires the deregistration of any
pension plan that extends spousal benefits to sane-sex
partners (registered pension plans enjoy preferentia treat -
nent under federal tax law; the constitutional validity of
this aspect of the Incone Tax Act is currently being chal -
| enged. *°
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FAM LY LAW

Rel ati onshi p Breakdown—Property and Support
| ssues

S nce sane-sex spouses are not recogni zed in any provin-
cia famly lawlegislation, there are no lans to govern the
di ssol ution of leshian relationships. For |eshian coupl es,
property division and spousal support are not nandated by
|aw There is, however, a common | aw doctrine that has
been used by | eshians (and gay nen) to acquire an equi -
table interest in property legal |y owned by their spouses. '
This doctrine requires that the claimant denonstrate that
she nade a significant contribution (financia or otherw se)
to the acquisition, naintenance, repair and/ or inprovenent
of the property in question, such that the property-owning
spouse woul d be unjustly enriched if she were pernitted to
benefit fromthe contributions of the non-owning spouse
The non-owni ng spouse, if successful, can obtain an equi -
table interest in the property by way of constructive trust;
the size of her interest wll be proportiona to her contribu-
tions to the property. Although the doctrine of constructive
trust is useful, it does not anount to a guaranteed equal
division of property (such as the |aw nandates for narried
Spouses) .

A though unnarried heterosexual s are covered by provin-
cia spousal support legislation (provided that they neet a
m ni num peri od of cohabitation requirenent), cohabiting
sane-sex coupl es are not entitled to support upon the dis-
solution of their relationships. There is aleshianin Qtario
who is currently challenging the constitutional validity of
that province’s famly law|egislation because it does not
permt her to seek support fromher ex-partner. *®

The issue of child support is nore conplicated than that
of spousal support because the provincial |aws are sone-
vhat anti guous. Provincial laws clearly stipulate that every
parent has an obligation to provide support to their needy
children. In sone provinces, the term“parent” is defined
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broadly, such that courts have inposed support obligations
on nen who, during the course of a relationship with a
vonan, denonstrate a settled intention to treat her child as
achild of their famly. Such support obligations have sone-
tines been inposed notw thstanding that the child s biologi -
cal father already provides support for the child. Asimlar
obligation could be inposed on a | eshian who has denon-
strated a settled intentionto treat a partner’s child as a
child of her famly. This is particularly true since the
Suprene Qourt of Canada has stipul ated that child support
isthechildsright, not the custodia parent’s right, ** thus
the sex and/or sexual orientation of the child s parents
shoul d not deprive the child of their right. However, each
province's lawis worded differently, which could give rise to
differing interpretations. In the only reported case invol ving
a child support claimby a leshian nother, the judge rul ed
that it was not possible under the British Golunbia fanly
lawlegislation to seek child support paynents froman ex-
partner of the sane-sex. *°

Leshians are not prohibited fromentering into cohabita-
tion agreements and/or separation agreenents in order to
resol ve their support and property issues, but their con-
tracts are not lega |y recognized as “donestic contracts.” In
sone provinces, donestic contracts can be registered wth
provincial courts and the support provisions contained
therein can be enforced as though they were contained in a
court order (i.e., the payor’s paycheck can be garnished if
necessary). Leshians who have signed a donestic contract
can resort to the standard enforcenent procedures that are
avai | abl e to anyone who enters into a valid contract, but
they cannot benefit fromthe famly lawlegislation enacted
to facilitate the enforcenent of support orders.

Child Qustody and Misitation

Ganadi an courts have ruled that |esbhianismis not a bar to
custody and sone | eshi ans have, indeed, obtained custody
of their children, despite the heterosexist objections of the

o



| GLHRC Book Canada 7/23/03 9:59 AM:Fﬁage 42

42 UNSPOKEN RULES

children's biological fathers. Hwever, the judges reasoning
in those cases clearly reveal s concern for the childs “nor-
nmal” (read: hetero) sexual devel opnent. Thus a | eshi an
not her’ s chances of obtai ning custody i ncrease dranatical ly
if sheis closeted (i.e., if sheis “discreet” about her sexud -
ity, if the neighbors do not knowthat sheis aleshian, if she
does not live wth a sane-sex lover, if she does not bel ong
to leshian organizations, if sheis not “mlitant” about her
sexudity, etc.).?' Leshians who are active nenbers of |es-
bi an cormunities or who are very open about their sexuality
risk losing custody of their children to heterosexual
fathers. ?*

As between | eshian ex-partners, the issues of custody
and visitation have not yet been litigated in Ginada. The few
cases that have been initiated have been settled out of
court. Qustody provisions in famly |awlegislation differ
sonewhat between provinces, but all provisions are sup-
posed to be interpreted in accordance wth the “best inter-
ests of the child.” It should therefore be possible for non
bi ol ogi cal |eshian nothers to obtain visitation rights or
custody rights after the dissolution of a sane-sex relation-
ship, but given the court’s discretionin interpreting wat
constitutes the child s “best interests,” it is inpossible to
predict how such cases wll be decided. In Qitario, one | ega
practitioner has successful |y obtained joint custody orders
for leshian and gay coupl es who co-parent; these orders
woul d presumabl y survive the dissolution of the parents’
relaioship *

Adoption and Foster Parenting R ghts

Individual leshians are legally permitted to adopt children
and to act as foster parents, but sone | eshians have experi -
enced het erosexi smfromchildren's aid workers and conse-
quently, have not had children placed in their custody or
care. The degree of heterosexi smappears to vary consider -
ably fromregion to region.

Leshi an coupl es cannot adopt children together, since
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provincia |aws recogni ze the existence of only one father

and one nother for every child. ?* A leshian coupl e who want

to adopt a child nust therefore choose which one of them
wi |l assune the legally recognized role of nmother. The
unrecogni zed nother has no legal rights or obligations vis-a

vis the child, evenif sheis a de facto parent. The same
probl emari ses when a | eshi an w shes to adopt the biol ogical

child of her sane-sex partner; provincia |aws do not permt

second parent adoption. In Qitario, aleshianis currently
cha lenging the constitutional validity of the provincia legs-
lation that prohibits her fromadopting her partner’s chil -
dren. ®In Oitario, sone |eshian and gay nal e coupl es have
obtained joint custody orders, which provide the non-biol og-
ical parent wth significant legal rights (e.g., theright to
nake health care decisions in a nedical energency and the
right to acconpany the child across international borders). *
These joint custody orders are useful but they do not

anount to full legal recognition of the non-biological parent

(e.g., thechildwll not inherit the property of the non-hio-
logica parent who dies intestate).

Donor I nsem nation and Sperm Donors’ Rights

Leshians are legal ly entitled to equal access to insemna-
tion services in any province that has a human rights | aw
that prohibits discrimnation on the basis of sexual orienta-
tion ?” Sone | eshi ans have neverthel ess suffered discrimna-
tion fromdoctors and hospital s that have anti-leshian poli -
cies. Qurently, acouple inBitish Glunbiais bringing a
human rights conpl ai nt agai nst a Vancouver doctor who
refused to provide themwth frozen spermfromhis private
spermbank because they are | eshians. **

Many | eshi ans who concei ve chil dren through al ternative
insemnation do so wthout seeking the assistance of ned-
ical doctors. Private arrangenents are common, wth either
anonynmous or known spermdonors. Frequently, agreenents
are signed wth the spermdonor regarding support and visi -
tation issues. The substance of the agreenents varies
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dependi ng on whether the parties want the spermdonor to
be invol ved in sone capacity in the child s life. Athough
such agreenents are becomng comon, they have yet to
be tested in court; there are not yet any reported cases
involving the validity and/or interpretation of such agree-
ments.

Sanme- Sex Marri age

Sane-sex narriage is not permtted in Ganada. Qurrently,
two gay nen who were refused a license to marry in the
province of Qitario are challenging the constitutional valid-
ity of the cormon [aw principle that prohibits same-sex
marriage. *° They lost at tria and their case wll be heard by
the Qtario Qurt of Appeal in 1995. The case wll likely end
up before the Suprene Gourt of Canada before the end of
this century; a victory in the case could permt |esbians and
gay nen to narry anywhere in CGanada (since the validity of
narriage fals wthin federa jurisd ction).

I MMI GRATI ON LAW

Ref ugees

In several cases, the Canadian I mmigrati on and Refugee
Board has granted refugee status to gay male inmgrants
because they have suffered persecution on the basis of
their sexud orientationintheir coutries of origin *° A |east
one | eshian has simlarly been granted refugee status. **
These deci si ons have been nade on a case- by- case basis
and are not reported in a consistent fashion, thus it is diffi-
cult to conpile accurate statistics. Sone clainants have
been deni ed refugee status in spite of their clains of perse-
cution onthe basis of their sexua orientation. *?

Spousal Sponsorship

Sane-sex partners are not recogni zed by federal imnmgra-
tion law Qonsequently, |eshians are not permtted to spon-
sor their partners for the purpose of inmigration to
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Canada. *° Sone foreign | eshians whose partners live in
CGanada have successful |y obtai ned pernission to inmigrate
based on conpassionate grounds, but these cases have
been decided on an ad hoc basis and have depended on the
discretion of individual imnmigration officers. Permission to
inmgrate has occasional |y been granted in the formof a
mnisteria permt, including one case in which the | eshian
couple had initiated a lawsuit; * this suggests that the fed-
eral governnent was trying to avoid a Charter challenge to
its inmigration legislation. The current Mnister of Inmigra-
tion (Sergio Marchi) recently announced that he will no
| onger issue ministerial permts to |eshians and gay nen wo
are seeking to inmigrate to Canada in order to be reunited
wth their partners. **°

CRI Ml NAL LAW

Sodony

Leshi an sexual activity is not prohibited by the Ganadian
Qimna Gde.

Censor ship

The obscenity provision of the Gimnal Gde has histori -
cally been enforced in a nanner that discrimnates agai nst
| eshians and gay nen. Leshian and gay material s have been
targeted by the police in anti-pornography raids; |eshian and
gay bookstores and publishers have consequent!y been sub-
jected to nunerous crimnal prosecutions. *°

In 1992, the Suprene Court of Canada ruled that the
crimnal obscenity provision constituted a justifiade limt on
freedomof expression.® The Gourt clarified the nanner in
whi ch the provision shoul d be interpreted, specifying that
obscene naterials are censored, not because they of fend
public noral's, but rather because they are perceived to be
harniul (particularly to wonen). Sone femnists hailed the
Suprene Court’s decision as a victory since it defined
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obscenity in terns of the harmthat it causes to wonen's
pursuit of equality. My |eshians, however, did not wel cone
the Suprene Gourt’s decision; they suspected that the new
har ns- based approach to obscenity would not alter the con-
duct of the police forces that are entrusted with the
enforcenent of the Gimnal Gde. In fact, the first obscen-
ity charge after the Suprene Qourt decision was |aid agai nst
a leshian and gay bookstore for carrying a |eshian
nagazi ne. **

Canadi an custons officials have the power of prior
restraint, which neans that they can prevent naterials from
crossing the border if they believe that the naterias vioate
the obscenity provision in the Ginna Gde. This povwer has
frequently been used to del ay and seize multiple shipnents
of materials destined for |eshian and gay bookstores in
Canada. *° Little Ssters, a leshian and gay bookstore in Van-
cower, British @lunbia is currently challenging the consti -
tutional validity of the powers bestowed upon Canada cus-
tons officials, alleging that the povers have been (ab)used
to harass | eshian and gay bookstores and publishers. *° The
trial inthe Little Ssters case ended i n Decenber 1994; a
decision is expected in 1995.

Hat e Propaganda and Hate Crines

There is a provision inthe Gimnal Gode that prohibits
sone forns of hate propaganda, but it does not proscribe
hate propaganda directed at |eshians and gay men.
Attenpts to anend the provision in order to include anti-
| eshi an and anti-gay propaganda have consistently failed.

Leshians and gay nen in Canada are frequently the vic-
tins of hate-notivated crimes, including nurderous
assaul ts. ** Qurrently, the federal governnent is considering
an anendnent to the Giimnal Code that woul d enhance the
penal ties inposed on persons convicted of hate-notivated
crimes. The proposed anendnent includes hate crines
notivated by the victims sexual orientation. The inclusion
of anti-leshian and anti-gay offenses in the proposed sen-

o



| GLHRC Book Canada 7/23/03 9:59 AM:Fﬁage 47

CANADA 47

tencing bill has generated a | ot of controversy and is
opposed by some vocal menbers of the federal govern-
ment .

POSTSCRI PT

In My 1995 an ntario provincia court judge ruled that
the province’ s | aw on second-parent adoption was unconsti -
tutional. As aresult, four |eshian nothers were pernitted to
adopt their partner’s biological children. Asoin My 1995,
the Supreme Gourt of Canada released its decision in the
Egan case (discussed above). The Gourt rul ed unani nously
that sexual orientation is an anal ogous ground of discrinmna-
tion under Section 15 of the Charter. Hve judges ruled that
the denial of a spousal pension to sane-sex partners consti -
tutes discrimnation on the basis of sexual orientation and
that the Od Age Security Act therefore violates Section 15
of the harter. Qnly four judges ruled that the |awwas not
discrimnatory. The gay nal e coupl e neverthel ess lost their
case because one of the five judges who held that the |aw
vas discrimnatory ruled that the discrinination vas justified
under Section 1 of the Qharter.
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