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PROTECTION AGAINST DISCRIMINATION

Canadian Charter of Rights and Freedoms

The Canadian Charter of Rights and Freedoms is part of
the Canadian Constitution. Subsection 15(1) of the Charter
provides as follows:

Every individual is equal before and under the law and
has the right to the equal protection and equal benefit of
the law without discrimination and, in particular,
without discrimination based on race, national or eth-
nic origin, colour, religion, sex, age or mental or
physical disability.

In 1989, the Supreme Court of Canada ruled that the list
of prohibited grounds of discrimination in Section 15(1) is
not exhaustive and that analogous grounds of discrimination
are implicitly prohibited by the Charter.1 Subsequently, lower
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courts consistently ruled that “sexual orientation” is an anal-
ogous ground of discrimination because lesbians and gay
men constitute a discrete and insular minority whose mem-
bers have historically suffered social and political disadvan-
tage.2 The Supreme Court of Canada has yet to rule on
whether sexual orientation constitutes an analogous ground
of discrimination for the purposes of Section 15(1), but it
will do so in a decision that is anticipated in the near future.3

Most legal scholars believe that the Supreme Court will find
in favor of lesbians and gay men on this issue, thus confirm-
ing that sexual orientation discrimination is prohibited by the
Charter.4

The Charter does not apply to private relations, but it is
nevertheless a very useful tool because it can be used to
challenge the constitutional validity of legislation and of
government actions. The Charter has been used success-
fully to advance lesbian rights in Canada. For example, it was
used by Michelle Douglas to challenge the Canadian mili-
tary’s anti-gay policy; as a result, lesbians (and gay men)
are now entitled to equal participation and equal treatment
in the armed forces.5

It should be noted, however, that many courts have inter-
preted the implicit Charter prohibition against sexual orien-
tation discrimination in a manner that restricts the scope of
Section 15(1) and fails to prohibit discrimination against
same-sex couples.6 The Supreme Court of Canada will
address this issue in an imminently forthcoming decision.7

Human Rights Statutes

Every province and territory in Canada has a human rights
law that prohibits discrimination on the basis of enumerated
grounds such as religion, race, sex, and disability. The Cana-
dian federal government has a human rights law that simi-
larly prohibits discrimination in areas of federal jurisdiction
(e.g. interprovincial transportation, telecommunications,
banking). These laws prohibit discrimination in employment
and education and in the provision of services. Many of
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them prohibit sexual and racial harassment, in addition to
various forms of discrimination, but none prohibits harass-
ment on the basis of sexual orientation. Most provinces and
territories have recently amended their human rights laws to
include sexual orientation in their respective lists of prohib-
ited grounds of discrimination,8 but Alberta, Prince Edward
Island, Newfoundland, and the Northwest Territories have
refused to do so. The Canadian federal government has also
failed to amend its law, despite repeated promises to do so
over the past decade. 

The failure to amend the federal human rights law has

more symbolic than substantive weight, since the Ontario
Court of Appeal ruled in 1992 that the government’s failure
to prohibit sexual orientation discrimination in the Canadian
Human Rights Act (CHRA) violates the Charter equality
rights of lesbians and gay men.9 Thus the Canadian Human
Rights Commission was ordered by the court to treat the
CHRA as though sexual orientation were included among the
prohibited grounds of discrimination. Similarly, in 1994, the
Alberta Court of Queen’s Bench ruled that the Alberta Indi-
vidual’s Rights Protection Act must be read as though it
contains a prohibition against sexual orientation discrimina-
tion.10  The latter decision is currently being appealed by the
Alberta provincial government.

Despite widespread legislative protection against sexual
orientation discrimination, anti-lesbian discrimination and
harassment remains prevalent in Canada and the human
rights laws that are meant to protect lesbians are not
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always effective. In particular, prohibitions against sexual
orientation discrimination have been narrowly interpreted to
deny protection to same-sex couples who suffer discrimina-
tion as a result of a failure to recognize and respect their
relationships.11

RELATIONSHIP RECOGNITION

Provincial and Federal Legislation

There are hundreds of federal and provincial laws that
define the term “spouse” in an exclusively heterosexual
manner. Many of these laws confer economic and social ben-
efits upon spouses. Unmarried cohabiting heterosexual cou-
ples are included in many, but not all, of these laws. Same-
sex couples are excluded from all of these laws. The
consequences of their exclusion are severe. For example,
lesbian partners are not entitled to succession rights in any
province in Canada (i.e., they cannot inherit their partner’s
property if the partner dies intestate). Similarly, lesbians
cannot sponsor their foreign-born partners for the purpose
of immigration to Canada.12

Lesbians and gay men have begun to challenge the con-
stitutional validity of heterosexist definitions of the term
“spouse.” Only one such case has been successful, and it
was a lower court decision that has subsequently been criti-
cized by a higher court.13 The Supreme Court of Canada will
soon render a decision that will establish an important
precedent for same-sex spousal cases involving Charter
equality arguments.14 A gay male couple is challenging the
constitutional validity of the Old Age Security Act, which
confers a spousal allowance on the opposite-sex spouses of
elderly pensioners, provided that certain eligibility criteria
are met. The younger of the two gay men qualified for the
spousal allowance, but for the fact that he was of the same
sex as his partner. When he was denied the allowance, the
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couple initiated a lawsuit. Their case has been winding its
way through the Canadian court system for almost a
decade. The decision of the Supreme Court of Canada is
anticipated in 1995. The Court will address whether the
Charter prohibits discrimination on the basis of sexual orien-
tation, whether the Act discriminates on the basis of sexual
orientation, and whether such discrimination (if it exists) is
justifiable under the Charter.15

Employment Benefits

While very little progress has been made at the legislative
level, lesbians and gay men have acquired significant recog-
nition of their relationships in employment contexts. This
has largely been due to the bargaining efforts of labor
unions. Although many employers and insurers continue to
exclude same-sex partners from plans that extend employ-
ment benefits to married and unmarried heterosexual
spouses, many employers have recently extended their ben-
efits plans to the same-sex partners of their employees.
These include some municipal and provincial governments,
some universities, some banks, and some large corpora-
tions, in addition to smaller employers. The employment
benefits that are extended to same-sex partners include
such things as insurance for dental care and extended
health care. Employers who wish to extend survivor pension
benefits to same-sex spouses have encountered difficulty
because Canadian law requires the deregistration of any
pension plan that extends spousal benefits to same-sex
partners (registered pension plans enjoy preferential treat-
ment under federal tax law); the constitutional validity of
this aspect of the Income Tax Act is currently being chal-
lenged.16
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FAMILY LAW

Relationship Breakdown—Property and Support

Issues

Since same-sex spouses are not recognized in any provin-
cial family law legislation, there are no laws to govern the
dissolution of lesbian relationships. For lesbian couples,
property division and spousal support are not mandated by
law. There is, however, a common law doctrine that has
been used by lesbians (and gay men) to acquire an equi-
table interest in property legally owned by their spouses.17

This doctrine requires that the claimant demonstrate that
she made a significant contribution (financial or otherwise)
to the acquisition, maintenance, repair and/or improvement
of the property in question, such that the property-owning
spouse would be unjustly enriched if she were permitted to
benefit from the contributions of the non-owning spouse.
The non-owning spouse, if successful, can obtain an equi-
table interest in the property by way of constructive trust;
the size of her interest will be proportional to her contribu-
tions to the property. Although the doctrine of constructive
trust is useful, it does not amount to a guaranteed equal
division of property (such as the law mandates for married
spouses).

Although unmarried heterosexuals are covered by provin-
cial spousal support legislation (provided that they meet a
minimum period of cohabitation requirement), cohabiting
same-sex couples are not entitled to support upon the dis-
solution of their relationships. There is a lesbian in Ontario
who is currently challenging the constitutional validity of
that province’s family law legislation because it does not
permit her to seek support from her ex-partner.18

The issue of child support is more complicated than that
of spousal support because the provincial laws are some-
what ambiguous. Provincial laws clearly stipulate that every
parent has an obligation to provide support to their needy
children. In some provinces, the term “parent” is defined
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broadly, such that courts have imposed support obligations
on men who, during the course of a relationship with a
woman, demonstrate a settled intention to treat her child as
a child of their family. Such support obligations have some-
times been imposed notwithstanding that the child’s biologi-
cal father already provides support for the child. A similar
obligation could be imposed on a lesbian who has demon-
strated a settled intention to treat a partner’s child as a
child of her family. This is particularly true since the
Supreme Court of Canada has stipulated that child support
is the child’s right, not the custodial parent’s right,19 thus
the sex and/or sexual orientation of the child’s parents
should not deprive the child of their right. However, each
province’s law is worded differently, which could give rise to
differing interpretations. In the only reported case involving
a child support claim by a lesbian mother, the judge ruled
that it was not possible under the British Columbia family
law legislation to seek child support payments from an ex-
partner of the same-sex.20

Lesbians are not prohibited from entering into cohabita-
tion agreements and/or separation agreements in order to
resolve their support and property issues, but their con-
tracts are not legally recognized as “domestic contracts.” In
some provinces, domestic contracts can be registered with
provincial courts and the support provisions contained
therein can be enforced as though they were contained in a
court order (i.e., the payor’s paycheck can be garnished if
necessary). Lesbians who have signed a domestic contract
can resort to the standard enforcement procedures that are
available to anyone who enters into a valid contract, but
they cannot benefit from the family law legislation enacted
to facilitate the enforcement of support orders.

Child Custody and Visitation

Canadian courts have ruled that lesbianism is not a bar to
custody and some lesbians have, indeed, obtained custody
of their children, despite the heterosexist objections of the
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children’s biological fathers. However, the judges’ reasoning
in those cases clearly reveals concern for the child’s “nor-
mal” (read: hetero) sexual development. Thus a lesbian
mother’s chances of obtaining custody increase dramatically
if she is closeted (i.e., if she is “discreet” about her sexual-
ity, if the neighbors do not know that she is a lesbian, if she
does not live with a same-sex lover, if she does not belong
to lesbian organizations, if she is not “militant” about her
sexuality, etc.).21 Lesbians who are active members of les-
bian communities or who are very open about their sexuality
risk losing custody of their children to heterosexual
fathers.22

As between lesbian ex-partners, the issues of custody
and visitation have not yet been litigated in Canada. The few
cases that have been initiated have been settled out of
court. Custody provisions in family law legislation differ
somewhat between provinces, but all provisions are sup-
posed to be interpreted in accordance with the “best inter-
ests of the child.” It should therefore be possible for non-
biological lesbian mothers to obtain visitation rights or
custody rights after the dissolution of a same-sex relation-
ship, but given the court’s discretion in interpreting what
constitutes the child’s “best interests,” it is impossible to
predict how such cases will be decided. In Ontario, one legal
practitioner has successfully obtained joint custody orders
for lesbian and gay couples who co-parent; these orders
would presumably survive the dissolution of the parents’
relationship.23

Adoption and Foster Parenting Rights

Individual lesbians are legally permitted to adopt children
and to act as foster parents, but some lesbians have experi-
enced heterosexism from children’s aid workers and conse-
quently, have not had children placed in their custody or
care. The degree of heterosexism appears to vary consider-
ably from region to region.

Lesbian couples cannot adopt children together, since
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provincial laws recognize the existence of only one father
and one mother for every child.24 A lesbian couple who want
to adopt a child must therefore choose which one of them
will assume the legally recognized role of mother. The
unrecognized mother has no legal rights or obligations vis-à-
vis the child, even if she is a de facto parent. The same
problem arises when a lesbian wishes to adopt the biological
child of her same-sex partner; provincial laws do not permit
second parent adoption. In Ontario, a lesbian is currently
challenging the constitutional validity of the provincial legis-
lation that prohibits her from adopting her partner’s chil-
dren.25 In Ontario, some lesbian and gay male couples have
obtained joint custody orders, which provide the non-biolog-
ical parent with significant legal rights (e.g., the right to
make health care decisions in a medical emergency and the
right to accompany the child across international borders).26

These joint custody orders are useful but they do not
amount to full legal recognition of the non-biological parent
(e.g., the child will not inherit the property of the non-bio-
logical parent who dies intestate).

Donor Insemination and Sperm Donors’ Rights

Lesbians are legally entitled to equal access to insemina-
tion services in any province that has a human rights law
that prohibits discrimination on the basis of sexual orienta-
tion.27 Some lesbians have nevertheless suffered discrimina-
tion from doctors and hospitals that have anti-lesbian poli-
cies. Currently, a couple in British Columbia is bringing a
human rights complaint against a Vancouver doctor who
refused to provide them with frozen sperm from his private
sperm bank because they are lesbians.28

Many lesbians who conceive children through alternative
insemination do so without seeking the assistance of med-
ical doctors. Private arrangements are common, with either
anonymous or known sperm donors. Frequently, agreements
are signed with the sperm donor regarding support and visi-
tation issues. The substance of the agreements varies
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depending on whether the parties want the sperm donor to
be involved in some capacity in the child’s life. Although
such agreements are becoming common, they have yet to
be tested in court; there are not yet any reported cases
involving the validity and/or interpretation of such agree-
ments.

Same-Sex Marriage

Same-sex marriage is not permitted in Canada. Currently,
two gay men who were refused a license to marry in the
province of Ontario are challenging the constitutional valid-
ity of the common law principle that prohibits same-sex
marriage.29 They lost at trial and their case will be heard by
the Ontario Court of Appeal in 1995. The case will likely end
up before the Supreme Court of Canada before the end of
this century; a victory in the case could permit lesbians and
gay men to marry anywhere in Canada (since the validity of
marriage falls within federal jurisdiction).

IMMIGRATION LAW

Refugees

In several cases, the Canadian Immigration and Refugee
Board has granted refugee status to gay male immigrants
because they have suffered persecution on the basis of
their sexual orientation in their countries of origin.30 At least
one lesbian has similarly been granted refugee status.31

These decisions have been made on a case-by-case basis
and are not reported in a consistent fashion, thus it is diffi-
cult to compile accurate statistics. Some claimants have
been denied refugee status in spite of their claims of perse-
cution on the basis of their sexual orientation.32

Spousal Sponsorship

Same-sex partners are not recognized by federal immigra-
tion law. Consequently, lesbians are not permitted to spon-
sor their partners for the purpose of immigration to
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Canada.33 Some foreign lesbians whose partners live in
Canada have successfully obtained permission to immigrate
based on compassionate grounds, but these cases have
been decided on an ad hoc basis and have depended on the
discretion of individual immigration officers. Permission to
immigrate has occasionally been granted in the form of a
ministerial permit, including one case in which the lesbian
couple had initiated a law suit;34 this suggests that the fed-
eral government was trying to avoid a Charter challenge to
its immigration legislation. The current Minister of Immigra-
tion (Sergio Marchi) recently announced that he will no
longer issue ministerial permits to lesbians and gay men who
are seeking to immigrate to Canada in order to be reunited
with their partners.35

CRIMINAL LAW

Sodomy

Lesbian sexual activity is not prohibited by the Canadian
Criminal Code.

Censorship

The obscenity provision of the Criminal Code has histori-
cally been enforced in a manner that discriminates against
lesbians and gay men. Lesbian and gay materials have been
targeted by the police in anti-pornography raids; lesbian and
gay bookstores and publishers have consequently been sub-
jected to numerous criminal prosecutions.36

In 1992, the Supreme Court of Canada ruled that the
criminal obscenity provision constituted a justifiable limit on
freedom of expression.37 The Court clarified the manner in
which the provision should be interpreted, specifying that
obscene materials are censored, not because they offend
public morals, but rather because they are perceived to be
harmful (particularly to women). Some feminists hailed the
Supreme Court’s decision as a victory since it defined

C A N A D A 45

IGLHRC Book Canada  7/23/03  9:59 AM  Page 45



obscenity in terms of the harm that it causes to women’s
pursuit of equality. Many lesbians, however, did not welcome
the Supreme Court’s decision; they suspected that the new
harms-based approach to obscenity would not alter the con-
duct of the police forces that are entrusted with the
enforcement of the Criminal Code. In fact, the first obscen-
ity charge after the Supreme Court decision was laid against
a lesbian and gay bookstore for carrying a lesbian
magazine.38

Canadian customs officials have the power of prior
restraint, which means that they can prevent materials from
crossing the border if they believe that the materials violate
the obscenity provision in the Criminal Code. This power has
frequently been used to delay and seize multiple shipments
of materials destined for lesbian and gay bookstores in
Canada.39 Little Sisters, a lesbian and gay bookstore in Van-
couver, British Columbia, is currently challenging the consti-
tutional validity of the powers bestowed upon Canada cus-
toms officials, alleging that the powers have been (ab)used
to harass lesbian and gay bookstores and publishers.40 The
trial in the Little Sisters case ended in December 1994; a
decision is expected in 1995.

Hate Propaganda and Hate Crimes

There is a provision in the Criminal Code that prohibits
some forms of hate propaganda, but it does not proscribe
hate propaganda directed at lesbians and gay men.
Attempts to amend the provision in order to include anti-
lesbian and anti-gay propaganda have consistently failed.

Lesbians and gay men in Canada are frequently the vic-
tims of hate-motivated crimes, including murderous
assaults.41 Currently, the federal government is considering
an amendment to the Criminal Code that would enhance the
penalties imposed on persons convicted of hate-motivated
crimes. The proposed amendment includes hate crimes
motivated by the victim’s sexual orientation. The inclusion
of anti-lesbian and anti-gay offenses in the proposed sen-
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tencing bill has generated a lot of controversy and is
opposed by some vocal members of the federal govern-
ment.

POSTSCRIPT

In May 1995, an Ontario provincial court judge ruled that
the province’s law on second-parent adoption was unconsti-
tutional. As a result, four lesbian mothers were permitted to
adopt their partner’s biological children. Also in May 1995,
the Supreme Court of Canada released its decision in the
Egan case (discussed above). The Court ruled unanimously
that sexual orientation is an analogous ground of discrimina-
tion under Section 15 of the Charter. Five judges ruled that
the denial of a spousal pension to same-sex partners consti-
tutes discrimination on the basis of sexual orientation and
that the Old Age Security Act therefore violates Section 15
of the Charter. Only four judges ruled that the law was not
discriminatory. The gay male couple nevertheless lost their
case because one of the five judges who held that the law
was discriminatory ruled that the discrimination was justified
under Section 1 of the Charter. 
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Canada.
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